bilities and coverages, compulsory liability insurance, "unsatisfied-judgment funds," and automobile compensation plans are in the foreground of these discussions. But concern for the future of private insurance, fear of the "welfare state," and doubt as to the adequacy of the remedies proposed have so far prevented wholesale reform.
The primary reason for the deadlock lies, I submit, in the fact that all these remedies would, wholly or in part, continue to use tort liability for distributing accidental loss. In my "Negligence without Fault" 5 and in several articles since, 6 I have tried to show that this use has been responsible for much of the waste and failure now besetting our entire law governing hazardous "enterprise."
In further developing this thesis as applicable to automobile law, I have, in the present study, attempted to outline a new scheme in which tort liability and tort liability insurance would in part be replaced by accident insurance securing "full aid" to the traffic victim in continuing reliance upon private insurance and voluntary acceptance by the public. This study is thus neither a plea for state help nor, for that matter, a protest against "statism." It is neither an attack against vested interests nor, for that matter, a defense of the status quo. Nor does it purport to offer a complete scheme for immediate adoption. It is rather an attempt to inject into a stalemate of stereotyped proposals and rejections a new approach which, if found feasible in the light of facts and figures yet to be gathered and studied, would give private insurance a chance to promote social progress without state interference. 7 Briefly, this is my suggestion which is based on the study of related schemes now in operation:
Any owner or operator of an automobile who carries "full aid" accident insurance in statutory minimum amounts for all injuries inflicted by the operation of his vehicle should by legislative action be relieved from his common-law liability for ordinary (in contrast to criminal) negligence.
Until such legislation can be enacted, liability insurers themselves should seek an interim solution by adding a "full aid" clause to their polides. Under this clause any person injured by the insured car would be entitled to a fixed amount in consideration of a waiver of any other claim.
I shall try to explain and to implement this suggestion after a brief description of the crisis it is designed to meet; the deadlock similar endeavors have encountered; what I believe to be the cause of both this crisis and this deadlock; and certain related schemes designed for their solution.
A THE CRISIS
"Plaintiffs' attorneys" clamor for higher awards to injured clients, the motoring public bewail increasing premiums and inadequate protection, while all-too-few insurers propose reform.' Meanwhile the automobile, in the brief period of its existence, has created a serious crisis in our admin-istration of justice which endangers the very fabric of our democracythe people's confidence in the law.
When a person is injured in an accident and seeks compensation, he must allege the motorist's "negligence"--though, usually, if there is any fault, it is one chargeable to a society which "negligently" tolerates dangerous locomotion. This incongruity between law and life must result in much litigation-and litigation in these cases means a pernicious gamble which (with its inevitable by-products of delay and perjury) often proves calamitous to the injured. If he wins he may yet fail to recover even his stake, unless the loser has shifted his loss to a solvent "accomplice" of his "wrong"--an insurer of his liability.
Negligence
Although the victim must prove the injurer's "negligence," in at least one-fourth of all reported automobile accidents-and many more are never reported-no such proof can even be attempted. And in those cases where proof is attempted, negligence, proved or asserted, may consist of nothing but a technically faulty reaction, often committed in the split-second of the "agony of collision."
Courts and juries have long met the challenge and, in their findings of fault and fact, in their instructions and verdicts, have come to recognize "negligence without fault' ' x0 as a sufficient basis for awarding compensation to the injured. At least three-fourths of all negligence cases are decided for the injured; " a pedestrian will almost always prevail. Such law making is characteristic of the soundness and the vigor of the common law. But by thus expanding the concept of legal fault, the present law has distorted the concept of true "moral" fault, while it has continued to deny relief to what is probably a majority of those injured by automobiles.
If the injurer was "innocent," the injured has to bear his own loss. It is true that such judicial doctrines as that of respondeat superior' or that of the "family car" 1Is have made the injurer's employer or the head of the household responsible, and have thus tended to shift the burden of accidental loss to an "entrepreneur." But even this enterprise liability is predicated upon fault and thus falls short of achieving its purpose. Moreover, even where some fault, moral or technical, is proved, the claim of the injured will fail where it is met by such immunities as those of government agencies, 4 charitable institutions, or close relatives. It is true that in some states a business charity may no longer be certain of its protection, as a "trust fund," against the consequences of the servant's negligence. 5 But this is not the majority rule, and more often than not, a pedestrian negligently injured by the driver of an ambulance is still likely to be denied compensation. It is true, too, that some courts, following common sense rather than obsolete law, have permitted children or wives injured in cars driven by their fathers or husbands, to recover upon the latter's liability policy; but the majority rule continues to evince its solicitude for "domestic peace" by protecting the insurer. 6 Finally, notwithstanding trends to the contrary on the part of courts and juries,'1 even a person injured by a drunken driver lacking immunity, may, in the absence of remedial legislation,' have forfeited his compensation by his own contributory "negligence" however ployer was held suable by the wife notwithstanding the rule of interspousal immunity; James, Vicarious Liability, 28 TuL. L. REv. 161, 164 (1954 (1953) . More serious arguments against this reform could, however, trifling or technical;, 9 a "guest statute" may deprive an injured passenger of all recovery; 20 and in a hit-and-run accident where the injurer is not apprehended, the law will be of no avail to anyone31 Insistence on basing liability on some negligence however fictitious in law or fact-in other words, the use of a "fault" rationale for "nonfault liability"--has seriously affected the law in many ways. It has also resulted in rules of evidence tending to confuse the jury as to the law's true aim. Juries may, on the one hand, be exposed to plays on their vindictive emobe derived from its operation which has resulted in new specious theories, such as that favoring assumption of risk as a new ground for the exclusion of liability. But cf. Calif. Legis. 1955 Session, A.B. 1845, 2169; S.B. 1063. 19 On this "cruelest and most indefensible doctrine of the common law" [Green, The Individual ' [Vol. 43 tions, 22 which should, if anywhere, be tolerated only in proceedings serving a wrongdoer's punishment. And juries will, on the other hand, be deprived of information highly pertinent in actions serving the distribution of inevitable loss. Thus, they may not be told (by counsel for the defendant) that the plaintiff's damages will be exempt from income taxation,3 nor (by counsel for the plaintiff) that the defendant is wealthy 4 or insured. 25 The obsoleteness of this last rule of "hide and seek," which ignores both the function and the common use of liability insurance, has led to the curious result that a jury which-to protect the defendant-must not be told that he is insured, may be permitted erroneously to assume that he is-to the defendant's detriment.
Delay, Perjury, Gamble
To avail himself of a liability rule even so pathetically inadequate, the automobile victim may have to face many years of misery-physical, mental, and financial. Since 90 per cent of the litigants "bogged down in the law's delay are suing for personal injuries, ' ' s it is these suits which, by clogging the courts, have seriously impaired their general operations. The effect of this type of litigation is the more pernicious as it is largely dominated by perjury and innocent misrepresentation of parties and witnesses who, after years have gone by, are compelled to reconstruct an event which had eluded their observation even when it happened.
9
Yet the ambiguity of the concept of negligence as a basis of liability, the inadequacy of related rules, the delay attending the trial, and the impossibility of ascertaining the facts are only some of the reasons making the outcome of an automobile accident case unpredictable. It is common knowledge that a multitude of irrational and incidental factors make the difference in the verdict between a pittance and a windfall. premiums,' nor even well-intentioned attempts at promoting limitation of jury awards 82 attack the problem itself, that is, the law's inability to transform a set of quasi-criminal tort rules admonishing a "wrong-doer" into a tool for distributing losses inevitably caused by the hazards of our mechanized age. Moreover, "if our basis of compensating injury is shifted implicitly from fault to insurability, there must be a reconsideration of the kinds of interest which are compensated and the degree of compensation for the interests that are compensable." 33 Only a law designed to punish can be justified in purporting to "quantify the immeasurable." ' 4 A disquieting by-product of this state of the law is the fact that it permits, and indeed compels, the lawyer to participate in the gamble for the "adequate award," by both limiting him to, and insisting on, so-called contingent fees, which nearly everywhere else in the world are considered unethical, if not criminal. The obvious solution to the problem of securing counsel to the impecunious plaintiff would be to allow counsel fees to the prevailing party. This is general practice abroad. The argument most frequently advanced against this practice is that judges and juries are often wrong, that it is bad enough to see somebody held liable who in justice should have prevailed; and that in such a case to make him pay his opponent's attorney in addition would add injustice to injustice and make honest litigants unwilling to risk the gamble of a law suit. As I have tried to show elsewhere, 5 however, the American system of contingent fees is based on historical accident rather than such reasoning, which implies the cynical and most certainly incorrect belief that judges and juries are more often wrong than right. The fact that this system has nevertheless been preserved to this day, can, I believe, be explained only on the ground that it has proved an indispensable corrective, however undesirable, of the risk involved in the gamble of a negligence suit. 30
The Judgment-proof Defendant
Let us assume the gamble has been won, fault has been proved in three years of fear, anger, and grief, and the compensation has been assessed. Yet, the victim and his counsel are anything but certain of recovery. If the defendant does not carry liability insurance, they have but one chance in four 37 to obtain their compensation. According to a computation by the New York Insurance Department in 1950, in New York alone the ascertained uninsured bodily injury loss was well over $10,000,000.38 The national picture is even more serious in view of a considerably lower percentage of insured vehicles. According to a recent study, that percentage may not be substantially higher than it was in 193 1 ,s3 the year used as a basis in the so-called Columbia Report 4 --a revolutionary analysis of the law and facts of automobile liability, which will be discussed below. According to a recent count, 33,000,000 motor vehicles (out of a total of 48,000,000 registered vehicles in the nation) carry liability insurance-leaving 15,000,000 uninsured I' Related to the New York data, above, this percentage would mean many hundreds of millions of dollars of uncollectible personal-injury claims every year.
We may safely assume that the amounts of damages paid out by liability insurers under the prevailing fault rule represent at most one-half of those amounts which could be claimed by victims of automobile accidents under a rule of liability without fault. On this assumption, personal injury [Vol. 43 losses which remain uncompensated because of the absence of insurance or "fault" probably exceed one billion dollars annually.1
Many legislatures in this country and abroads have recently published legal and factual studies undertaken with a view to reform. Lack of funds and personnel, extensive borrowing from partisan presentations and materials previously available, and above all, lack of facts and figures have, however, prevented these studies from going beyond the restatement of existing schemes and of well-known and well-worn arguments. It is high time that what the Columbia Report attempted more than 20 years ago be repeated on as broad a scale as possible. Only when we know the probable cost and effect of the various schemes now discussed on a purely theoretical level will our legislatures be able to break the current deadlock. A short-sighted policy of blind opposition to compulsory insurance, in lieu of a whole-hearted effort to contribute toward a solution of one of our most serious social problems, has brought private insurance face to face with a grave danger. 40 The prediction that compulsory insurance must necessarily lead to state insurance has proved false both in this country and abroad. Most arguments purporting to "explode" what recently has been termed an "oldfashioned idea" '4 have so often been exposed 48 as inere "shotgun criticisms" 9 that they discredit other valid objections. Thus the ever-reiterated disparagement of the Massachusetts plan as "incomplete" (because of its exclusion of out-of-state drivers and accidents, accidents on private property, guest occupants, insurance dodgers, and property damage) must sound strange if coming from those advocating other schemes considerably [Vol. 43 less inclusive. Similarly, criticism of the Massachusetts plan as lacking protection for the victim of innocent drivers is hardly convincing if coming from spokesmen of an industry which has consistently opposed any discussion of a broader liability. 5 " Even more serious objections carry little weight unless fairly presented. True, the fact that Massachusetts won the National Safety Council's traffic contest for the northeast region in 1950 probably has nothing to do with the compulsory character of its insurance scheme. But this fact should at least preclude opponents of the Massachusetts plan from claiming that compulsory liability insurance tends to promote carelessness. 5 ' In this connection, a tabulation of 1,285 replies from nine cities in Massachusetts deserves some attention even though this sampling was not based on strictly scientific procedure. The tabulation includes 1,201 replies from writers who state they would prefer to live in a state with a good compulsory automobile insurance law. 5 2 Apparently, even if compulsion should tend to increase premiums, this would be taken in stride if it would help "to keep the $40 junkies off the highways. ' "
Other criticisms must be considered in relation to alternative solutions and possible modifications. For example, it may well be that compulsory insurance would increase the danger of insolvency of insurers;" but this could be avoided by proper rate calculations as under any other insurance plan. The problems created by undesirable risks are just as serious under the "Safety Responsibility Laws" recommended by the insurance industry.E In fact it was under such laws that these problems resulted in the imposition of "assigned risk plans" which have been held constitutional by the Supreme Court. 56 To reduce the coverage of undesirable risks stricter GO licensing and testing requirements should be and are being considered under any program. According to other critics increased state regulation of private insurance, accompanied by political implications, 7 and an impairment of free competition are likely concomitants of compulsory insurance. This is probably true. More significantly, however, opposition to compulsory liability insurance could be supported by another argument which, though rarely made, is conclusive from the standpoint of legal analysis and runs as follows:
Compulsory liability insurance, as a means of loss distribution, suffers from two prenatal defects which in the long run must prove fatal. In the first place, any liability insurance, be it compulsory or voluntary, has always presented a policy problem since it offers protection to the insured against the consequences of his own wrong. Indeed, this type of insurance was originally considered invalid on this moral ground" and became acceptable only because it was soon recognized that in most cases the liability insured against was based upon morally blameless, though technically faulty, reactions or even upon entirely unavoidable consequences of modern traffic conditions; or, in other words, because "negligence" liability in automobile cases proved to be a liability for "negligence without fault." 5 Automobile liability insurance thus purports to protect against liability for the very "fault" whose absence in most cases has made such insurance permissible. This inconsistency could but create unsurmountable difficulties in law and practice. 60 Secondly, to compel insurance against such liability without fault can be justified only in the victim's interest. This consideration, not without a further distortion of the concept of liability insurance, has induced legislatures and courts to allow the victim a direct action against the insurer. [Vol. 43 But once the priority of the victim's interest over that of his injurer is conceded, it makes little difference to the victim whether his injurer was uninsured, though "negligent," or whether he was "innocent.
0 2 Yet, only in the first case would compulsory liability insurance furnish protection, even if it were to be combined with unsatisfied-judgment funds or an assignedcase plan.
Unsatisfied-Judgment Fund and Assigned-Case Plan
The unsatisfied-judgment fund has gained the national limelight because of recent legislation in New Jersey. That state has indeed brought to new perfection a device well known and much practiced abroad" and used to some extent in at least one state of the Union. 4 A committee of the Association of the Bar of the City of New York has recommended a similar statute for enactment in New York 5 and it is likely that such legislation will make further headway. Unsatisfied Judgment Coverage Endorsements on automobile insurance policies reach the same result. 0 But since their operation is necessarily limited to policy holders, it is regrettably misleading if "much broader" coverage is claimed for these endorsements "when any state or country granting reciprocity) has taken all possible steps to collect from the injurer. This payment will be made from an unsatisfiedclaims-and-judgment fund within the usual liability-policy limits. Since this scheme excludes uninsured motorists from its benefits, it may furnish an incentive for the further spread of liability insurance and remove some of the hardship now caused by uninsured motorists. But it preserves the "negligence" gamble in subrogation suits; and it leaves unaffected the present discrimination against the victims of "innocent" motorists and those unwilling or unable to engage in the costly venture of a negligence suit. The same criticism would apply to the so-called assigned-case plan under which unsatisfied judgments would be assigned to individual insurers.68
Absolute Liability
In this country as well as abroad, 69 it has often been suggested that these difficulties could be removed by the adoption of a principle of strict or absolute liability. And, indeed, there are many important indications that such a development may be under way. 70 [Vol. 43 or that this liability would be another step toward the creation of the "service state,"" 72 but because such liability can be only justified as another liability for fault. I have tried elsewhere to establish this seemingly paradoxical proposition by a "psychoanalysis of negligence," 73 tracing absolute liability to primitive-and modern-man's irrational disbelief in faultless causation. If in the injured's mind the injurer were truly innocent, why should he bear the loss rather than the injured himself or any equally innocent third party? The only answer to this question would be to base the injurer's liability on the ground that he presumably is better able to distribute the loss than the injured. Under that rationale, however, insurability rather than causation should be the test; 7 and there is little reason for relating this insurability to liability insurance rather than to the insurance of the loss itself.
Financial-, "Safety-," and "Security"-Responsibility Laws
All arguments against compulsory liability insurance apply at least with equal force to certain now generally accepted laws which limit the duty to insure (or to give other security) to a selected group of motorists. In addition, these laws are subject to other criticism.
Their history is well known. As financial-responsibility laws, they compelled insurance or security only from those who had failed to satisfy a judgment for the payment of damages for injuries caused by an automobile accident. Such laws were thus clearly inadequate because they failed to affect those offenders who, being judgment-proof, escaped a law suit and thus a judgment. Contrary to widely accepted views, the most modern versions of these laws, the so-called "safety-" 75 or "security- ' inconsistency. These laws subject to their compulsion anybody "involved" in an automobile accident, thereby abandoning the last semblance of reasonable discrimination under a fault rationale. According to these laws it is no longer the "safe driver" who is spared the expense of compulsory insurance, but only he who by sheer good fortune has escaped "involvement" in an accident. Such a rule can be justified only on the assumption that a maximum. number of insured is desirable as such, even at the expense of completely distorting the fault rule by penalizing the innocent driver.
Nor is that all. Under all these laws the first bite may be free. Little comfort it is for the victim that the drunken driver who has maimed him for the rest of his life will either have to give up driving or take out insurance. And the second bite? Our rugged individualist who refuses to take insurance, relying on his skill, has negligently injured a pedestrian. If he is ready to settle the case-and he will find an all-too-willing ear once be has made known his lack of insurance-he may save his free bite for another, more serious accident. Indeed, as long as no action is brought against him, he need not worry about the "safety.-"responsibility law of his stateand who will bring the first action against the uninsured motorist! Little is added by the so-called impounding acts of British Columbia, Manitoba (mandatory), and Alberta (discretionary), which provide for the impounding of any motor vehicle involved in an accident not carrying liability insurance. 78 All these measures at best attempt to provide symptomatic relief for the disease. 7 19 To find the cure we must probe more deeply.
C THE VILLAIN OF THE PIECE: TORT LAW AND TORT INSURANCE

Tort Libility
Neither crisis nor deadlock can be blamed on plaintiffs' attorneys, casualty insurers, defense counsel, state supervision, or the courts. So sudden [Vol. 43 was the increase of mechanical hazards caused by the industrial revolution that there was no time for a rethinking of the law. Tort law was seized upon as a tool for the newly needed distribution of losses unavoidably caused by lawful enterprise; the same tort law which, as its name implies, relates to wrongs.
Elsewhere, I have tried to trace the long and complex process by which this tort liability was transformed into one for "negligence without fault." 8 I have suggested that much of the theoretical and practical confusion created by this transformation could perhaps be removed by a conscious distinction between new liabilities for loss typically caused by certain enterprises; and those still primarily serving a wrongdoer's censure and admonition for foreseeable and avoidable harm. But, even if we should thus be able both to preserve some of tort law's original admonitory functions and to secure to some extent its compensatory effect, the latter remains deficient in the adjustment of automobile losses. For, even though legal fictions and presumptions extend most liberally the negligence concept far beyond moral "neglect," the fact remains that victims of hazards tolerated and encouraged by a mechanized society will remain uncompensated in innumerable cases in which equitable loss distribution would clearly demand compensation. No "tort" law can protect the family whose provider was killed without his fault by a hit-and-run driver; by the operator of a car who by a tragic coincidence was unable to avoid a collision; by the careless motorist whose fault cannot be established because proof is unavailable or too expensive; or by the reckless driver who, while proved guilty, appears judgment-proof. 81 Only in the last respect can liability insurance bring some relief, and here only at the cost of a theoretical and practical distortion of both the law of torts and the institution of insurance. For, this much seems obvious: So far as tort liability is a sanction for wrongdoing, insurance should not protect the wrongdoer against the consequences of his act. If the law nevertheless tolerates and encourages such insurance without limitation, it does so in order to protect the victim against his injurer's insolvency. Where, however, such protection is thus considered more important than the very purpose of tort liability, there is no reason for preserving this liability as a conduit for loss distribution through insurance. Being burdened with standards designed for the injurer's censure, such liability can never 80 Supra note 5. 81 In at least one other respect the principle of fault causes insurmountable difficulties--even if surviving only in name. "Contributory negligence" must continue to exclude or, at least, to affect recovery (see supra notes 17-19) in application to the plaintiff. But if forfeiture of recovery is rationalized on a punitive ground, how can we justify penalties whose effectiveness must vary with the amount of the claim and the plaintiff's wealth? See Jaffe, Damages for 
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properly be adjusted to the injured's needs, and tort law may well have reached the end of its usefulness in this field.'a Assuming an effective use of criminal law for punishment and deterrence, supplemented by some kind of social insurance, tort law does at first glance indeed seem dispensable even where its admonitory function is best preserved, namely in the field of intentional torts. For it is hardly more reasonable to make the injurer's solvency and guilt a condition of the recovery for assault or intentional libel than to make solvency and guilt a condition of compensation for the harm caused in an automobile accident. But the administration of criminal justice, with its imperfections of personnel and organization, will within the foreseeable future scarcely be found suitable to replace private initiative in pursuing the law breaker." 8 Moreover, the victim of an intentional aggression, neither satisfied by mere compensation of his monetary losses by insurance, nor, for that matter, by seeing the aggressor punished by the state, will insist on his own role in meting out "just" retribution in a tort suit.
Similar considerations apply to unintentional torts committed in a reckless or otherwise gravely reprehensible manner. On the other hand, liability for harm caused by the hazards of mechanical enterprise could conceivably be replaced by a system of general "loss insurance" 84 serving the victim's compensation: either by such insurance alone where the liability would be one for "negligence without fault," or, where a tort in a moral sense of the term was committed, in combination with criminal or "tort" fines 8 5 designed to admonish and deter. No such legislation can seriously be advocated at this time. Coverage of all losses would not only be prohibitively expensive, but would inevitably lead to state insurance with an increase of political control and management. Moreover, sinc6 such a scheme would include all groups of the population without regard to their social and financial status, its cost could not be distributed according to insurance principles and would eventually have to be defrayed by the taxpayer. Not even the Soviet Union has extended the idea of the welfare state to such extremes, and the Scandinavians, who have progressed furthest in rethink- 
Tort Liability Insurance
As a means for the distribution of inevitable loss, a liability so manifestly inadequate for this purpose could not have survived had it not been for its association with liability insurance: if liability for negligence were not insurable, courts would never have been able to extend this liability to cover negligence without fault. This peculiar relation has not only had a decisive and, in part, pernicious impact on tort law but has distorted the law of liability insurance as well.
a) Insurance as a Basis of Liability.-Since the availability of liability insurance, then, has been a necessary condition for the broadening of tort liability in general, we need not wonder at the increasing number of situations in which-a seeming paradox-availability of this insurance has helped in creating the very liabilities against which the insured seeks protection. Thus, immunity has been held to be "waived" by the taking of insurance; 87 and failure to take insurance may yet, itself, be construed as a basis of liability. 88 b) Direct Action.-Since automobile liability insurance ultimately owes its legality to the desire to protect the victim rather than the insured himself, courts have begun to emancipate recovery from the contractual rights of the insured. A start was made when statutes were upheld which granted the victim a direct action against the insurer in cases of the insured's insolvency." Since then, courts have been increasingly inclined to approve legislation extending this privilege even to cases where protection has lapsed for other reasons-such as the insured's failure to pay the premium or to codperate with the insurer." 0 Several countries have moved even farther in this direction without, however, finding the solution to a problem which is inherent in any system of liability insurance. 1 c) Multiple Premium and Circuitous Recovery.-The anomaly of an insurance protecting a person other than the insured creates further problems wherever that person's interest is otherwise insured and thus doubly covered. The motorist who collects for the damage done to his car from another driver's liability insurer discharges his own collision insurer's obligation, although he has paid a premium to the latter; and a motorist who recovers from his own collision insurer may not recover from the other driver's liability insurer, although the latter has received premiums to cover the same loss. A subsequent reallocation of the loss, in the last-mentioned case, by subrogation among the insurers will only in part eliminate the multiple premium for the same risk, because the expense of subrogation is considerable and because subrogation proceeds are usually not calculated in the year of loss and therefore, in general, neglected in establishing premium rates. 92 Accident insurance is often "sum" insurance rather than indemnity insurance 9 3 --as where the policy promises a fixed amount for a lost leg rather than reimbursement for damage actually sustained. In that case a concurring liability insurance will not lead to circuitous recovery, because the victim will be permitted to recover on both policies, and subrogation as a rule will not occur. 4 But multiple coverage may be a problem even in per- sonal-injury cases, as for example, in the relations between several joint tortfeasors who carry liability insurance concurrently. 9 5 The prohibition against contribution between such tortfeasors 96 precludes an expensive secondary reallocation among insurers, but fails to obviate multiple coverage of the same risk. Even in the absence of multiple premiums, liability insurance-where primarily designed for the victim's protection-represents a costly°" detour."" d) "Adequate" Coverage.-One of the prenatal defects of liability insurance discussed earlier reveals itself perhaps even more significantly in determining "adequate" coverage. The difficulty of this determination lies at the root of current complaints about increasing insurance rates.
As we have seen, liability insurance has been, and can be, lawful only because it covers primarily accidents caused by insured motorists without moral fault. On the other hand, it is the availability of this insurance that will induce courts and juries to give and to permit verdicts against such blameless defendants. Failure to acknowledge this rationale has prevented the development of appropriate liability limits. The uninsured will be VERTRAGSOESETZ § 49(4) (7th ed., 1952). In the case of E. v. G., 152 R.G.Z. 199 (1936) the German Supreme Court justified the first result on the ground that the host by taking accident insurance for his guests had to that extent paid damages in advance of the accident. See treated as if he were insured,"' and the insured will be held without regard to the amount of liability insurance he carries. Incalculability of loss experience and pressure for higher liability limits and higher insurance rates are the unavoidable consequences of this disparity between the law and its rationale. e) A Threat to Safety.-The present liability insurance, then, for the victim's sake, covers both guilty and innocent actions alike.'0° For this reason it must be a threat to the same safety and to the same promotion of care that the insurance industry has come to stress so effectively in defending the present system. Some foreign laws attempt to maintain pressure for the promotion of care without jeopardizing the victim's recovery by compelling the insurer to sue his own insured in cases of wilful negligence. 11 These schemes have failed because insurers are naturally reluctant thus to disrupt relations with their customers.' Merit plans for the safe driver can be only a symptomatic remedy.' 3 It has been said that one-fifth of the drivers cause fourfifths of the accidents. 0 " If this is correct then it is time to re-examine our policy of giving this one-fifth the protection of liability insurance.
D THE ANSWER: LOSS INSteANCE
Any attempt at formulating a new suggestion for the solution of our problem should, in the absence of conclusive factual studies, be preceded by a profession of faith. I believe that at this time the compensation due to persons injured by automobiles should be governed by the following six postulates:
(1) A voluntary scheme of private insurance with minimum control by the state both of underwriting and rating.
(2) No impairment of and, if possible, an addition to existing incentives for greater safety. (4) Saving of expense to the insuring public.
(5) Easy determination and equality of minimum awards measured by standards of low-income groups, leaving to additional optional coverage any excess requirement of those considering their potential claims greater than those offered by the scheme.
(6) Widest possible coverage of the public. These postulates cannot be satisfied by insurance systems-optional or compulsory, self-sustaining or combined with other measures-based on the insured's liability in tort. But although tort law and tort insurance are the villains of the piece, the following plan does not propose to abolish either. Not only because such a proposal would have scant hope of adoption, but because both have legitimate fields of application. Nor do I, as I have stressed before, propose a reform of the present system of private insurance by the imposition of compulsory features either as to the insurer or the insured. All I suggest is, gradually and cautiously to replace liability insurance (and thus indirectly tort liability) as a means of distributing automobile-accident losses by a new device of private insurance. I further suggest that this device be a new type of what I have proposed to call "loss insurance" (in order to include accident and property insurance under a common designation, in contrast to liability insurance). This would close the circle opened one hundred years ago by the creation of liability insurance first as a branch and later as a competitor of loss insurance. 0 5 For insuring automobile losses where they fall a new type of accident insurance is here proposed as the principal element of a "voluntary compensation plan."
For this new type of accident insurance I am suggesting the name "full aid" insurance in analogy and contrast to its immediate model, the "first aid" clause of current automobile insurance policies. Similar attempts to reduce tort litigation and multiple premiums by adding loss insurance to, or substituting it for, tort claims and tort insurance, have been made at various times, in this country and abroad. The present plan will, I hope, appear more feasible after an analysis of the most significant attempts, although none of them includes all of the above-stated postulates for a workable scheme of automobile insurance and liability. 
Compulsory Compensation Schemes?
Forty years ago, a crisis and a deadlock in the field of industrial accidents-similar to that now prevailing in the field of automobile accidents 0 0 -led to workmen's compensation. Characteristic features of this legal revolution which since has become an integral part of our law are: liability without fault, exclusive remedies, administrative assessment, and compulsory insurance-in varying degrees and combinations. 17 Suggestions for the adoption of a similar scheme for automobile accidents have never ceased.
They all rely in substance on the earlier mentioned report by a study committee at Columbia University generally referred to as the Columbia Plan. S This plan, like the arguments advanced for and against it, has often been stated and rejected.°9 It must suffice to note here that the Columbia 'Plan fails to satisfy the first of the six postulates for a voluntary scheme of private insurance, because it "would be administered by a special board after the manner of workmen's compensation," 0 and "require every motorist to carry insurance for his liability to pay compensation.""'
The recommendations of the Columbia Plan have been followed in the [Vol. 43 Act,' 2 passed there in 1947, has since become another object of vigorous, if not always dispassionate, discussion. 113 The administrators of this plan report highly satisfactory results of its operation. It remains doubtful, however, whether these results permit any conclusions for the workability of such a plan in this country. And this much is certain: The Saskatchewan scheme, in addition to being compulsory and having partially excluded private insurance, falls short of another essential aim of a desirable solution -it perpetuates the negligence gamble by permitting the victim, as well as the state claiming subrogation, to bring suits in negligence. 1 4 Some of these shortcomings could-and no doubt will-be remedied, and this or a similar plan may yet prove a workable answer." 5 As long as there is a chance, however, that the insurance industry itself, without state participation, can offer another solution, no compulsory scheme need be considered. In this sense, some of the following voluntary devices for displacing tort law and tort insurance by the addition or substitution of accident or other loss insurance may be considered as hopeful new beginnings; as beginnings toward a system of insurance in which we no longer insure each other as adversaries in a contest between victims and wrongdoers but -to use Jeremy Bentham's words-as partners of the "great social enterprise" united "without knowledge or choice... ,without the power of separation." 
New Beginnings
a) Cumulative Loss Insurance.-The United States government maintains numerous airports in Great Britain, which it occasionally leases to British air carriers. To reduce the possibility of negligence suits by injured passengers, the carrier is compelled to certify to the United States that all its aircraft are protected by accident insurance for their passengers in certain minimum amounts for each person and accident. Additional provisions release the United States from any negligence liability and contain the undertaking that all accident-insurance policies so stipulated "will contain an endorsement providing a waiver of any right of subrogation the insurance company may have against the United States by reason of any payment under the Policy." It is apparently expected that passengers injured in an airport accident, if protected by such policies, will be less likely to sue the United States, or if they do, will be less likely to recover. The same thought may have caused one of the largest German reinsurance companies to stipulate that the primary insurer write property insurance rather than the more expensive liability insurance for tankers visiting American ports, to cover the real and personal property adjoining the harbor." 1 And the same thought underlies a proposal widely discussed in negotiations for the conclusion of an international convention concerning carriage by road, according to which insurance of the same risk by the shipper and carrier would be replaced by an "assurance unique." 11 On a voluntary basis, the first-aid clause of the American automobile liability-insurance policy fulfills the same function as did at one time the so-called "liberality insurance" on the Continent under which the victim could recover from the insurer in the absence of the insured's liability.",, Under the first-aid clause the insured is authorized to pay-without regard and prejudice to the question of fault-first medical expenses, either only to passengers in the car, or to members of his household in general," 0 or to any third party injured in the accident. 2 reduced. But although this approach thus offers a clue to the solution proposed in this plan, it remains unsatisfactory because of its limited scope and continuing multiplicity of premiums. The following attempts of legislators, courts, and parties at substituting without resorting to compulsion, loss insurance for tort insurance (as well as for the tort claim itself) are, therefore, of particular importance. b) Substituted Loss Insurance.-Before discussing legislative models for "full aid" insurance, certain practices should be mentioned by which, without legislative action, tort litigation has been greatly reduced, significantly in an area in which the inherent vices of tort litigation would directly affect the insurers themselves. This has been achieved by the exclusion of subrogation against the liability insurer.
Whether or not the policy so provides, the insurer who pays a collision loss is entitled to pursue the insured's tort claim-in other words, he is entitled to claim subrogation.' This mainly on the ground that the "wrongdoer" must not be permitted to escape the consequences of his wrong. The insurer's right to this subrogation is thus hard to explain in those cases where the wrongdoer is permitted to escape these consequences by insuring against them. Indeed, as has been shown, the lawfulness of this insurance is based on the very fact that the so-called wrongdoer ordinarily has not committed a wrong.
Abroad, these considerations have led a few legislatures to deny subrogation to the collision insurer-not only against the liability insurer, but also against the insured "wrongdoer" himself 1 2 2 (unless the latter was grossly negligent). This legislation is significant for the solution of our problem in this country, because traces of this approach may be found in American law, both statutory and judicial.
Thus, statutes in many states have abolished the fire insurer's right to recoup his loss from railroad companies whose locomotives had caused the fire by the "negligent" emission of sparks. subrogation has been denied where the defendant was found not to have been the "principal tortfeasor."' 1 2 4 Prohibition against contribution between tortfeasors may be similarly explained; 2 5 as may the abolition of the defense of contributory negligence where the "wrongdoer" is in terms or fact held as a distributor of the loss; "I the denial of the government's claim for indemnity against its employee under the Federal Tort Claims Act; 12T the denial of the hospital insurer's subrogation against a third party tortfeasor; 11 and what may be a trend in conflicts law against the application of foreign subrogation statutes.' 29 In all these situations, it is apparently felt that once an accidental loss has been distributed by insurance, it should not be reallocated by a tort liability based primarily on our solicitude for the Victim rather than on a desire to punish a wrongdoer. While these legislative and judicial considerations remain limited to isolated instances, they have for other reasons been given wide effect by insurers among themselves. In order to avoid sterile expense, insurers all 125 See supra note 96; WnrIAMs, JOINT TORTS AND CONTRIBUTORY NEGLIGENCE (1951). 126 See, in general, id. at 207, where Williams, against Winfield, maintains that contributory negligence is available as a defense even against strict liability. But cf. id. at 213, where he notes that this defense has "happily" been abolished in workmen's compensation. "Get thee to the workhouse; thy man was a careless rogue" (ibid.) remains dramatically true in the law of automobile accidents.
127 United States v. Gilman, 347 U.S. 507 (1954) . The Supreme Court of the United States in that case relied in part on the consideration that, while "perhaps the suits which would be instituted under [a liability rule] ... would mostly be brought only when the employee carried insurance," any liability so found would not be limited to the amount of such insurance. over the world have entered into so-called "knock-for-knock" 13° or "losssharing" agreements." Under these agreements they have waived, wholly or in part, their liability claims against each other; and replaced loss distribution through the insurance of the loss itself. In the United States, agreements of this kind have been outlawed 32 and have had to be replaced by arbitration proceedings to achieve similar results." This is probably due to a misunderstanding of the function of these agreements as an indispensable corrective of what has became an obsolete system of tort law. As subrogation is eliminated by legislation, case law, or contract, there arises the question, so significant in our quest for the least expensive scheme of distributing losses, why the insured, as a group, should continue to pay more than one premium for one loss; or, in other words, why they should be forced to protect themselves by liability insurance against a potential liability which may be made ineffective by the elimination of subrogation. In certain isolated more progressive fields of commercial insurance, the justification of this question has been recognized, and taken account of, by agreements entitling the insured initially to waive the insurer's subrogation claim."-' Here and in certain typical relations such as that between the marine insurer and the carrier-who, too, acts as a distributor of inevitable loss-a final solution as to the ascertainment of the most suitable sole insurer may be on the way." 6 In general, however, the assistance of the legislature will be required for creating the inducement necessary for the voluntary substitution of loss insurance for tort law. The following three legislative models will exemplify available techniques.
(1) Some workmen's-compensation acts contain a rule-not connected with compulsion and, indeed, often present in "elective" statutes whose benefits the parties are free to reject or electl 3 ---under which the injured workman, once he has obtained compensation, ordinarily"' loses his tort claim." 9 Tort liability is thus effectively excluded by a type of insurance which, though in most states referred to as a liability insurance sui gen- [Vol. 43 eris, 140 has in substance the effect of accident insurance.la But for models of outright substitution of loss insurance for tort claims and tort insurance we must look abroad.
Such substitution could of course be promoted effectively by making abolition of tort claims the quid pro quo for the benefits of loss insurance, or, on the other hand, by imposing greater liability in cases of failure to carry such insurance.
The latter approach is widely used in workmen's compensation. 142 Outside this field it is rare, but can occasionally be found. For example, an Austrian law establishes an irrebuttable presumption of negligence against the warehouseman who fails to obtain fire insurance for all his goods.'4 More frequent is the former approach. Beginnings may be seen in such early statutes as the German (strict) Liability Law for Railroads according to which in certain cases accident-insurance proceeds were to be deducted from tort recovery. 1 4 But more significant are developments in two other fields of modern transportation.
(2) Air law with its more dramatic factual and legal problems and its more recent history offers the most striking examples. Here, even more often than in automobile accidents, attempts at ascertaining the true cause of an accident may be hopeless, because the crash may have wiped out essential evidence.' 45 The imposition of strict liability in the Warsaw Convention of 1929 and many national laws was one result of this fact. 4 Moreover, a plane crash even more often than an automobile accident may cause a whole series of law suits against several "tortfeasors," such 143 See Austrian Warehouse Law of April 28, 1889, Reichsgesetzblatt [Official Gazette] No. 64, § 15 providing in effect that any warehouse shall be liable as if it had been negligent unless, when receiving the goods, it obtained fire insurance for all goods in its custody. Cf. also as airport owners, carriers, and manufacturers. 147 All these, in view of the threat of bankruptcy, are compelled to take liability insurance, thus insuring at least a portion of the same risk concurrently at unwarranted expense.
14s
It was this last element of multiple insurance which induced a French writer as early as 1925 to advocate compulsory accident insurance accompanied by an abolition of liability.
14 9 No such scheme has been developed as yet in France despite strong support. But there has been a scheme in force in Germany since 1943, from whose history and experience certain conclusions for our problem can perhaps be drawn. Until 1943 German air carriers took out accident insurance for those passengers willing to waive their tort claims. [Vol. 4 bility against which the proceeds of this insurance may be used as a set-off. Substantial reductions of the liability insurance premium have thus been made possible. 1 ' If a lesson may be drawn from the successful working of these schemes, it may be this: if accident insurance protection is high enough to make the proceeds of accident insurance correspond roughly to the popular estimate of an adequate minimum award, tort claims and tort insurance will not be missed. This conclusion is fortified by experiences both in this country and abroad in fields in which this relation between coverage and minimum need was not established. Reference has already been made to the Saskatchewan plan under which, presumably because of inadequate accident-insurance protection, common-law claims have had to be preserved. 15 And in American law concerning the liability of international air carriers, negligence litigation continues to plague the courts (despite the Warsaw Convention which provides for minimum accident recovery), because the inadequacy of the "accident coverage" of $8,300 induces juries to find "gross" negligence in order to be able to award more substantial indemnities. In a version avoiding this shortcoming the basic idea of the Warsaw Convention has been recommended in the draft of a statute prescribing the carrying of "liability or accident (admitted liability) insurance." Ir 7 (3) Another example, from the field of property insurance, may further illustrate both the need of the loss-insurance coverage for adequacy and the feasibility of the general approach. Since 1932 German courts have upheld clauses in the standard contracts of freight forwarders,' exempt- has proved, in a practice of 25 years, that private, voluntary property insurance can replace tort liability and tort insurance without impairment of safety or morals and without additional cost, and thus satisfy the abovestated six principal postulates for a workable scheme for the distribution of calculable loss. The concluding chapter of this study presents a scheme which could, I believe, produce a similar result concerning bodily injuries caused by automobile accidents, by the use of a modified form of accident insurance. This presentation is limited to this socially most pressing problem, although the underlying principle is probably applicable to property damage caused by automobile accidents and to other fields of enterprise liability.
See also KAFETAL, EPARATIONS DES DOMMAGES OCCASIONNES AUX PASSAGERS ET AUX EXPEDITEURS DE MARCHANDISES PAR LES CATASTROPHES DE COMMUNICATION COAUSERCIALE AiRIENNE (1927
I (a) This fund would be fed from "tort fines"' 75 collected by the fund (either alone or in co6peration with the accident-victim or with the injurer's 171 This term has been chosen to contrast the proposed scheme which is designed to give full compensation to the victim with a clause now in use in liability insurance, which, by a similar technique (that is, the avoidance of negligence litigation), offers compensation limited to "first aid." See supra note 119ff. liability insurer) from injurers or accident victims whose criminal negligence has contributed to the accident, such. fine being measured primarily by the gravity of the crime and the financial circumstances of the defendant; and (b) such contributions from tax sources as might be deemed to correspond to the taxpayer's saving achieved under the new scheme 170 and to his fair share in the burden of automobile losses as a nonmotorized user of the road. Payment of benefits by the fund would be contingent upon assignment to it by the victim of all his common-law rights to recovery.? 77 Such a plan, supplemented by provisions presently to be discussed, would, I submit, satisfy the six postulates stated above. When the postulates are referred to in analyzing this plan, the following picture emerges.
Voluntary Private Insurance With Minimum Control
The plan would require merely an extension of the scope and effect of the first-aid clause now written in liability insurance. 7 8
A Voluntary Scheme.-It would leave any owner or operator free to reject its benefits, who wishes to rely on his superior skill and good fortune for both his own protection from the risk of a negligence suit and his potential victim's protection from a judgment-proof debtor. It could be expected, however, that even without compulsion 17 the number of motorists adhering to the plan would quickly increase.°0
Private Insurance.-The proposed scheme would be entirely in the hands of private insurance, whose competitive and inventive spirit would be likely to develop new and more effective devices. This would not only benefit the public, but also the insurance industry and its agents whose activity would be essential in spreading and operating this scheme.
Minimum A system of subsequent approval might be found insufficient for effective control and uniformity. 82 Adoption of filing and prior-approval requirements analogous to those of the Model Casualty and Surety Regulatory Bill' 3 should, therefore, be considered. 4 Close co peration with, and extensive use of the facilities of, the National Association of Insurance Commissioners would be beneficial.
The rating techniques not specifically covered in the bill could be similar to those now used in accident and liability insurance with what in effect would be a combination of pure-premium and loss-ratio 85 computation. 8 6 How far merit and experience rating plans 1 8 7 should be allowed to disturb uniformity on the state rate level will perhaps be more easily decided once the 1953 Massachusetts rating plan has supplied experience in this field." s
The premium-loading percentage would probably be kept the same for Accident insurance allocates to premium loading 55 per cent (including 35 per cent for acquisition, 10 per cent for general administration, 3.6 per cent for claim expense and 2.5 per cent for profit) and 45 per cent to cost of benefits (within the total benefit cost of $7 for each unit of indemnity, $1.75 to death claims, $1.67 to total disability and $2.32 to medical reimbursement).' A well-known text on accident insurance written by a leader in the industry states that "most underwriters, if they are frank, will admit that a loading of 50 or 55 per cent even in good times is too large."' 9 1 Whether or not that is so, simplification of adjustment procedures by standardization of benefits under the proposed scheme should reduce this expense materially.
Promotion of Safety
Far from impairing existing incentives for care and safety, the proposed scheme would add new ones: It would, in contrast to both liability and accident insurance,' 92 deny its benefits to criminally negligent injurers; it would assure proper action against such injurers by providing for ex officio recovery, by the uncompensated-injury fund, of tort fines",, to be measured by the gravity of the offense and the defendant's financial circumstances; it would replace the obsolete penalty for "contributory negligence" by the levy of similar tort fines upon criminally negligent victims of automobile accidents; and it would reduce the moral hazard by the limitation of benefits to fixed amounts.
Denial of Relief from Liability for Criminal Negligence.-One of the principal features of the proposed scheme is the denial of relief from liability in cases of criminal negligence. Such denial, while promoting safety, would, however, unjustifiably discriminate between those injured in an ordinary traffic accident, who would be limited to "full aid" recovery, and the victims of drunken or reckless drivers, who would retain their tort claims-although the gravity of the offense in itself has little relation to the harm suffered. It is proposed to reduce this discrimination by obligat- ing any such victim to turn over a statutory percentage of his net recovery, from 10 to 50 per cent according to the amounts involved, to the newly constituted uncompensated-injury fund. 9 4 Proper deduction from this levy of "full aid" insurance benefits would establish the equilibrium between those victims covered by "full aid" insurance and those not so covered. "Tort Fines."-To promote the admonitory aim of the criminally negligent's liability regardless of the victim's decision, the fund would be authorized itself to seek recovery against such drivers on its own behalf. These "tort fines" would-like criminal fines-be measured by the gravity of the defendant's fault and his financial circumstances rather than by the extent of the harm done. This device would probably prove more effective than that used in Scandinavia, where the insurer in certain cases of criminal negligence is obligated to sue its own insured. 9 5 To prevent another discrimination between criminally negligent operators protected by liability insurance and those not so protected, the fund would be permitted to recover twice, once from the liability insurer and again from the insured wrongdoer. This double recovery, while socially not undesirable, could be eliminated after a sufficient spread of "full aid" insurance and corresponding displacement of liability insurance. But to achieve the purpose of the scheme fully, liability insurance itself would ultimately have to be declared ineffective in cases of criminal negligence, thus closing the circle begun with the early development of this anomalous type of insurance.' Safety would finally be promoted by allowing tort fine recovery not only against the criminally negligent injurer, but also against the criminally negligent victim. At present, even an ordinarily negligent victim is automatically deprived of his entire claim, although this penalty may be entirely out of proportion with the degree of his fault and the consequences of this sanction.
1 7 The obsolete and generally rejected defense of contributory negligence having been eliminated, its policy could be more effectively served by the tort fine which again could more properly be adjusted to degrees of fault and financial circumstances.
Reduction of Moral Hazard.--Inducement to suicide and self-maiming would, as in all kinds of accident and life insurance, be reduced by a clause in the policy excluding recovery in cases of intentional causation of the 194 See text at note 235 inzfra. While there is little rational excuse for ever letting the victim keep even part of this quasicriminal recovery, this may be desirable in order to supply an incentive for prosecution by a kind of informer's reward; and, in addition, the desire for revenge, however irrational, may justify an outlet for personal gratification. See 
Elimination of Gamble in Litigation
Without tampering with the common law of torts, or, for that matter, with the institution of the jury or accepted judicial procedure, the proposed scheme would eliminate the gamble of the automobile negligence suit, thus producing the following beneficial results:
More Efficiency.-Courts would be relieved of a load now seriously impairing their efficiency and accessibility and, consequently, increase public confidence in the legal process.
More Certainty.-There would be avoided the uncertainty, expense, and delay of recovery now deterring many victims from prosecuting just claims and reducing the effectiveness of legal relief even in the cases of successful litigation.' 9 9
More Frankness.-Courts and parties would cease to engage in the game of hide and seek now disgracing both the institution of insurance and court procedure.°°4
. Saving of Expense to the Insuring Public
Although no final conclusion can, of course, be drawn without a thorough actuarial analysis, the prediction may be ventured that both the victim's and the motorist's protection would be considerably less expensive than under the present system. Following are some costs that could be saved:
A considerable part of the cost now incurred in adjusting losses, since only the fact of the accidental causation and the type of injury would have to be ascertained, and the assessment of the benefits would be greatly facilitated by tariffs of recoveries to be discussed presently.
All expense of negligence litigation and settlement. 2 01 The victim's counsel fees now often reaching 50 per cent of the final indemnity and admittedly taken into consideration in any jury assessment 2 0 2 Ultimately, the multiple insurance of the same loss, now unavoidable because the careful potential victim must, besides his liability insurance, also carry accident insurance, not being able to count upon his recovery from the other motorist°e
Easy Determination of Equal Minimum Awards
In determining an optimum schedule of benefits, accident-insurance policies (whose pattern has remained substantially unchanged for almost 100 years) 20 4 would furnish the most appropriate models. But sight should not be lost of the primary purpose of the proposed scheme-to meet minimum social needs, such as those met in workmen's compensation. Experiences gathered in this field should, therefore, be used with particular regard to the Federal Employees' Compensation Act, 205 the benefits of which are perhaps most generally recognized as adequate.
General Principle.-The indemnity would have to be based on fixed tariffs as in accident insurance, rather than on actual earnings or earning power as in many systems of workmen's compensation3°* This tariff would be based on the minimum needs of low-income groups. For, it is these groups that offer the most urgent social problem; besides, low awards would reduce both the moral hazard and the expense of the scheme. As everybody is able to assess his own risk, he will, if he considers his own "worth" in excess of the statutory minimum, be free and, indeed, encouraged by his agent, to take additional accident insurance. The proposed scheme which would fix the maximum recovery is considerably fairer to this potential well-to-do victim than the present one, under which the uncertainties of recovery inherent in distribution based on the liability and liability insurance of the "other" car makes intelligent planning of protection impossible°"
Awards must be high enough so as not to force juries to find criminal negligence merely for the sake of being able to give adequate compensation, as they have done almost consistently where this was not the case. PROB. 219, 244 (1953 Nor should awards be exposed to the same criticism so often leveled against workmen's compensation benefits which, in many states, have become entirely inadequate 0 9
Unit of Indemnity.-The basic unit of indemnity should, as in most accident 2 10 and workmen's compensation insurance policies, be the weekly indemnity. In order to avoid amounts either so high as to produce moral hazard and prohibitive premiums, or so low as to fall short of minimum needs, a weekly indemnity of $50 would seem appropriate at this time."' A proviso might possibly be added that certain sizable cost-of-living index fluctuations would automatically increase or decrease this amount as well as the corresponding premium.
On the weekly unit basis specific benefits would be computed as follows:
In the event of death, the lump-sum payment of 200 weekly indemnities usually provided in an accident policy would fail to offer a minimum subsistence to the bereaved family. Therefore, a percentage, perhaps 45 percent, of the weekly indemnity should be the primary claim until death or remarriage of widows or widowers prevailingly dependent on the deceased; an additional 15 per cent for each child until death or majority; the total not to exceed 75 per cent of the basic indemnity. 1 A lump sum of $500 could be added for funeral expenses; 21 3 and to accelerate and simplify adjustment, recipients might be given the option to request a lumpsum payment of $10,000 for each death, or amounts computed on the basis of existing mortality tables. Whether-and if so, how-administrators or executors would be entitled to recovery on these dependents' behalf, would have to be determined under the law of the state in which the accident occurred, since otherwise relief from liability might not coincide with such recovery. Unlawful continuation of receipt should be discouraged by punishment. 21 weekly indemnity for life. 2 15 Here, too, both the insurer and recipient might, as in the case of death, be given an option to request a lump-sum payment, either fixed in the policy or computed on the basis of mortality rates. Loss, or loss of use, of both hands, arms, feet, legs, or eyes should be considered prima facie evidence of total permanent disability; 216 and, in contrast to most workmen's compensation schemes and ordinary accident insurance, objective standards should be given general preference.
7
Partial disability, temporary or permanent, and temporary total disability would of course raise questions in the ascertainment of fractional or temporary claims; and, concededly more so than in present-day liability or accident insurance with their usual maximum benefit periods of from three to four months." 1 These difficulties will have to be faced, however, if the social purpose of the proposed plan is to be safeguarded; they are, after all, being faced in workmen's compensation today. 21 0 Arbitration agreements in the policy 22 may expedite investigation and decision. A great deal might be gained by giving both the insurer and the insured, or merely the latter, the option of lump-sum payment for certain typical injuries. Compensation could be fixed in terms of the weekly indemnity or of flat amounts on the model of accident insurance"' or the Federal Employees' Compensation Act." In addition, attendant's care and long time hospitalization would be compensable in fixed percentages of the basic weekly rate, 22 3 while modern rehabilitation provisions might help in facili-insurance after the first accident, would substantially promote adherence, though leaving relief of the victim of the "first free bite" to the uncompensated-injury fund.
To the extent that juries would become acquainted with the "full aid" scheme, they would increasingly incline to decide for the plaintiff, 2 32 taking into consideration the fact that the defendant had intentionally failed to take out "full aid" insurance and thus to avail himself of a chance to avoid such liability. -3 In fact, it could probably be expected that there would soon develop what would amount to a presumption of negligence in such cases.
Cheaper premiums for "full aid" insurance within the statutory limits would attract most persons now carrying liability insurance for considerably higher amounts, while channeling excess coverage into additional accident insurance.' Uncompensated-Injury Fund.-Automobile victims who would remain uncompensated under the proposed plan would only include those injured by cars whose owners and operators would carry neither liability nor "full aid" insurance. For these victims an uncompensated-injury fund 23 5 would offer compensation within the "full aid" benefit limits.
The fund would be administered by the casualty insurers of the state 30 and, as suggested above, be fed from two sources: tort fines recovered from operators or victims found criminally negligent; 237 and such contributions from general tax sources as should be found appropriate in view of the saving achieved for the taxpayer by the elimination of negligence litigation, and the benefit derived from the use of the road by the general public.? 3 To avoid constitutional objections in relation to such contributions, state coperation in the administration of the fund could be secured.
All payments under the scheme would be contingent upon assignment by the victim to the fund of any common-law claim he may have against third parties; and subject to deduction of any payments received from other public funds.? 9
232 See text at note 11 supra. 233 Until legislation of the kind proposed in this study can be obtained, insurers finding merit in the proposed plan would be able to engage in experiments which, while useful potentially as a testing ground, would not involve any risk.
Part of the result ultimately to be achieved by legislation could be obtained by automobile liability insurers who would insert in their policies what I should like to call a "full-aid" clause. Under this clause, the victim of an insured car could, in his discretion, request payment to himself of benefits of the size and type outlined in the above legislative scheme, in consideration of a waiver by him of any tort claim he may have against the insured. At least one progressive insurance company has devised an "Alternative Compensation Insurance" Endorsement adopting this approach. 24 0 A certain adverse selection could of course not be avoided. But I submit that the attractiveness of immediate payment unencumbered by the expense and delay of negligence litigation would induce the majority of accident victim to choose this option. This expectation seems justified in the light of the experience gathered under similar plans now in operation abroad in the field of aviation insurance. 24 ' In any event the experiment should be well worth the effort since it might furnish in the most conclusive manner evidence of the feasibility of voluntary "full aid" insurance for the traffic victim.
240 With great pleasure and much appreciation I am able to report that, subsequent to the publication of my book on "Full Aid" Insurance, the Farm Bureau Mutual Automobile Insurance Company, at Columbus, Ohio, has devised an "Alternative Compensation Insurance" Endorsement substantially along the lines here suggested but based upon independent study. It may be hoped that forward looking Insurance Commissioners will cooperate in creating the legislative and regulatory basis for the approval of such endorsements.
241 See text at notes 147 et seq. supra.
